HOUSE BILL REPORT
EHB 2362

As Amended by the Senate

Title: An act relating to video and/or sound recordings made by law enforcement or corrections
officers.

Brief Description: Concerning video and/or sound recordings made by law enforcement or
corrections officers.

Sponsors: Representatives Hansen, Pettigrew, Nealey and Kirby.

Brief History:
Committee Activity:
Judiciary: 1/14/16, 1/20/16 [DP].
Floor Activity:
Passed House: 2/22/16, 61-36.
Senate Amended.
Passed Senate: 3/4/16, 37-9.

Brief Summary of Engrossed Bill

* Establishes Public Records Act provisions governing requests for and
disclosure of certain body worn camera recordings made by law enforcement
and corrections officers while in the course of their official duties.

* Requires law enforcement and corrections agencies that deploy body worn
cameras to adopt policies covering the use of body worn cameras.

* Establishes a task force to review and report on the use of body worn cameras
by law enforcement and corrections agencies.

HOUSE COMMITTEE ON JUDICIARY

Majority Report: Do pass. Signed by 12 members: Representatives Jinkins, Chair;
Kilduff, Vice Chair; Rodne, Ranking Minority Member; Goodman, Haler, Hansen, Kirby,
Klippert, Kuderer, Muri, Orwall and Stokesbary.

Minority Report: Do not pass. Signed by 1 member: Representative Shea, Assistant
Ranking Minority Member.

This analysis was prepared by non-partisan legislative staff for the use of legislative
members in their deliberations. This analysis is not a part of the legislation nor does it
constitute a statement of legislative intent.
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Staff: Edie Adams (786-7180).
Background:

Body worn cameras are increasingly being deployed by law enforcement agencies to record
interactions between law enforcement officers and community members in the course of the
officers' official duties. Body worn camera recordings are public records subject to the
Public Records Act.

Public Records Act.

The Public Records Act (PRA) requires state and local government agencies to make all
public records available for public inspection and copying upon request, unless the records
fall within certain statutory exemptions. The stated policy of the PRA favors disclosure and
requires that listed exemptions be narrowly construed. If information falls under an
exemption, an agency must determine whether the exempt information can be deleted so that
the remaining portions of the record may be released. An agency must describe why each
withheld record or redacted portion of a record is exempt from disclosure.

The PRA exempts a variety of records from public inspection and copying, including many
types of personal records and personal information. Some information relating to
investigations, law enforcement, and crime victims is also exempt. These exemptions
include:

* specific intelligence information and investigative records compiled by investigative
or law enforcement agencies, if nondisclosure is essential to effective law
enforcement or for the protection of any person's right to privacy;

* information revealing the identity of persons who are witnesses to or victims of crime
or who file complaints, if disclosure would endanger any person's life, physical
safety, or property;

* information revealing the identity of child victims of sexual assault who are under the
age of 18; and

* personally identifying information collected by law enforcement agencies pursuant to
local security alarm system programs and vacation crime watch programs.

The PRA does not contain a specific privacy exemption. However, some PRA exemptions
incorporate privacy as one component of the exemption. Invasion of a person's right to
privacy under the PRA is defined to mean disclosure of information that would be both
highly offensive to a reasonable person and not of legitimate concern to the public.

An agency may not distinguish among persons requesting records, and may not require
requestors to provide information about the purpose of the request except to determine
whether disclosure is exempted or prohibited. An agency may not charge a fee for locating
and making records available for inspection, but may charge for the actual cost of copying
the records.

A party who prevails against an agency in a legal action seeking the right to inspect or copy
public records must be awarded all costs and reasonable attorneys' fees incurred in the action.
In addition, the court may award the person up to $100 per day that the person was denied
access to the public record. Agencies are immune from liability for damages based upon the
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release of a public record if the agency acted in good faith in attempting to comply with the
PRA.

Privacy Act.
The Privacy Act prohibits the interception or recording of a private communication without

first obtaining the consent of all parties to the communication unless a specific exemption
applies. Consent may be obtained when one party announces to all other persons engaged in
the communication that the communication is about to be recorded, and the announcement is
itself recorded.

Certain recordings are exempt from the Privacy Act. Sound recordings that correspond to
video images recorded by video cameras mounted in law enforcement vehicles are exempt,
as are recordings of arrested persons before their first appearance in court. However, these
recordings must follow a number of specific statutory requirements and limitations.

The Privacy Act applies only to audio recordings of private communications. In determining
whether a conversation or communication is private, courts consider whether the parties
manifested a subjective intention that the communication be private and whether that
expectation of privacy was reasonable under the circumstances.

A 2014 Attorney General opinion analyzed whether body worn camera recordings fall under
the requirements of the Privacy Act. The opinion determined that body worn camera
recordings generally are not subject to the Privacy Act, noting that Washington courts have
consistently held that conversations between members of the public and law enforcement
officers, when the officers are known to be performing official duties, are not generally
considered private for purposes of the Privacy Act.

Summary of Engrossed Bill:

Public disclosure and other requirements relating to body worn camera recordings are
established under the PRA. Law enforcement and corrections agencies that deploy body
worn cameras must develop policies on their use, and a task force is created to examine the
use of body worn cameras by law enforcement and corrections agencies.

"Body worn camera recording" is defined as a video and/or sound recording that is made by a
body worn camera attached to the uniform or eyewear of a law enforcement or corrections
officer from a covered jurisdiction while in the course of his or her official duties, and that is
made on or after the effective date of the act and prior to July 1, 2019. "Covered
jurisdiction" means a jurisdiction that has deployed body worn cameras as of the effective
date of the act, regardless of whether the cameras are being deployed on the effective date of
the act, and including jurisdictions that have deployed the cameras on a pilot basis.

Public Records Act.

Body worn camera recordings are exempt from the PRA to the extent nondisclosure is
essential for the protection of any person's right to privacy under the PRA. A law
enforcement or corrections agency may not disclose a body worn camera recording to the
extent the recording is exempt from disclosure. Disclosure of a body worn camera recording
is presumed to be highly offensive to a reasonable person to the extent it depicts:
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* the interior of a residence where a person has a reasonable expectation of privacy;

* an "intimate image" as defined in criminal laws governing disclosure of intimate
images;

* a minor;

* the identity of or communications from a victim or witness of an incident involving
domestic violence or sexual assault. A victim's wishes regarding disclosure or
nondisclosure govern if expressed at the time of recording;

* the identifiable location information of a community-based domestic violence
program or emergency shelter;

* the body of a deceased person; or

* the waiting or treatment areas of a medical facility, or counseling or therapeutic
program office.

A request for body worn camera recordings must: specifically identify a name of a person or
persons involved in the incident; provide the incident or case number; provide the date, time,
and location of the incident or incidents; or identify a law enforcement or corrections officer
involved in the incident or incidents.

Except for certain specified persons, a law enforcement agency may require any person who
requests body worn camera recordings to pay the reasonable costs of redacting, altering,
distorting, pixelating, suppressing, or otherwise obscuring any portion of the body worn
camera recording as necessary to comply with applicable exemptions. These costs may not
be charged to the following requestors:

* a person directly involved in an incident recorded by the requested body worn camera
recording, or that person's attorney;

* aperson who requests a body worn camera recording relevant to a criminal case
involving that person, or that person's attorney;

* an attorney who is representing a person regarding a potential or existing cause of
action involving denial of civil rights under the federal or state constitution, or
involving a violation of a United States Department of Justice settlement agreement,
if the recording is relevant to the cause of action; and

* the executive directors of the Washington state commissions on African American
Affairs, Asian Pacific American Affairs, and Hispanic Affairs.

In a court action seeking the right to inspect or copy a body worn camera recording, a person
who prevails against a law enforcement or corrections agency that withholds or discloses all
or part of a body worn camera recording is not entitled to fees, costs, or awards unless the
law enforcement or corrections agency acted in bad faith or with gross negligence.

An agency that charges for redaction of body worn camera recordings must use redaction
technology that provides for the least costly commercially available method of redacting
body worn camera recordings, to the extent possible and reasonable. The time an agency
spends on redaction of body worn camera recordings for which the agency charges redaction
costs may not count towards the agency's allocation of, or limitation on, time or costs spent
responding to public records requests, as established pursuant to local ordinance, policy,
procedure, or state law.
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The body worn camera recording exemption is not to be construed to restrict access to body
worn camera recordings as otherwise permitted by law for official or recognized civilian and
accountability bodies or pursuant to a court order, nor is it intended to modify the obligations
of law enforcement or prosecutors under Brady v. Maryland, Kyles v. Whitley, or relevant
statutes or court rules.

Body Worn Camera Policies.
A law enforcement or corrections agency that deploys body worn cameras must establish
policies regarding the use of the cameras. The policies must, at a minimum, address:

* when a body worn camera must be activated and deactivated, and officer discretion to
activate and deactivate the body worn camera. Policies must require that an officer
deactivate a body worn camera when entering a residence unless at the time of entry a
crime is occurring at the residence or the officer reasonably believes a crime may
occur at the residence while the officer is entering or within the residence;

* how an officer is to respond when a person may be unwilling or less willing to
communicate with an officer who is recording the communication with a body worn
camera;

* how an officer will document when and why a body worn camera was deactivated
prior to the conclusion of an interaction with a member of the public;

* how, and under what circumstances, a law enforcement or corrections officer is to
inform a member of the public that he or she is being recorded, including in situations
where the person is a non-English speaker or has limited English proficiency, or
where the person is deaf or hard of hearing;

* how officers are to be trained on body worn camera usage and how frequently the
training is to be reviewed or renewed; and

* security rules to protect data collected and stored from body worn cameras.

An agency that deploys body worn cameras by the effective date of the act must establish the
policies within 120 days of the effective date of the act. An agency that deploys body worn
cameras on or after the effective date of the act must establish the policies before deploying
body worn cameras. The requirement that an agency adopt body worn camera policies
expires July 1, 2019.

Body Worn Camera Task Force.

A task force is created to examine the use of body worn cameras by law enforcement and
corrections agencies. The task force consists of legislative members and representatives of:
the Governor's office; law enforcement agencies and officers; local governments; prosecutors
and defenders; the American Civil Liberties Union; the Washington Coalition for Open
Government; the news media; the Washington state commissions on African American
Affairs, Asian Pacific American Affairs, and Hispanic Affairs; immigrant or refugee
communities; victim advocates; tribal communities; the public; and a person with expertise in
retaining and redacting recordings.

The task force must hold public meetings in locations that include rural and urban
communities and communities in the eastern and western parts of the state.

The task force must report, by December 1, 2018, its findings and recommendations
regarding: costs assessed to requesters; policies adopted by agencies; retention and retrieval
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of data; model body worn camera policies; the use of body worn cameras in health care
facilities subject to federal and state health care privacy laws; and the use of body worn
cameras for gathering evidence, surveillance, and police accountability.

The task force must allow a minority report to be included with the task force report if
requested by a member of the task force.

EFFECT OF SENATE AMENDMENT(S):

The privacy provision regarding medical facilities, counseling, or therapeutic program offices

is revised. Recordings are presumed highly offensive to a reasonable person if they depict
areas of those facilities where a patient is registered to receive treatment, receiving or waiting

for treatment, or being transported in the course of treatment, or where health care

information is shared with patients, their families, or among the care team. In addition, a

recording is presumed highly offensive if it depicts health care information protected under
federal or state health care privacy laws.

A law enforcement or corrections agency must retain body worn camera recordings for at
least 60 days and then may destroy the recordings.

The requirement that body worn camera policies must require an officer to deactivate the
camera when entering a residence is removed.

Cities or towns that are not deploying body worn cameras on the effective date of the act are

strongly encouraged to adopt an ordinance or resolution authorizing the use of body worn

cameras before their use, and to identify a community involvement process for providing
input into development of body worn camera policies.

Body worn cameras may be used only by officers employed by general authority Washington
law enforcement agencies, officers employed by the Department of Corrections, and

personnel for local jails and detention facilities.

A representative of the Washington State Fraternal Order of Police is added to the

membership of the task force, and the task force report is due by December, 2017, rather than
December, 2018.

Appropriation: None.
Fiscal Note: Available.

Effective Date: The bill takes effect 90 days after adjournment of the session in which the
bill is passed.

Staff Summary of Public Testimony:
(In support) The bill is the result of a year of work involving a wide variety of stakeholders to

develop a workable statewide framework around body cameras. This is a difficult subject
because of competing interests. The framework of the bill addresses public disclosure and

House Bill Report -6- EHB 2362



privacy concerns, development of policies around use of body worn cameras, and a task force
to evaluate the use and impact of body worn cameras. Law enforcement agencies and local
communities want to use body worn cameras. The cameras promote respectful interactions
between law enforcement and citizens, increase transparency and accountability, and promote
truth-finding, and public safety.

Privacy issues are a main concern because the PRA has weak privacy protections. The
purpose of the PRA is to keep an eye on government and that is appropriate, but a person's
right to privacy supersedes that public right. The bill protects victims from the most
egregious privacy invasions, but it needs to go further. An agency's best option is to release a
record even though it may be offensive because the agency has immunity for release of
records but can be penalized for redacting information it thinks is highly offensive.

A second issue that is a major impediment to the use of body worn cameras is the cost of
complying with PRA requests, especially spam requests. Agencies using body worn cameras
are receiving requests for every single recording. These agencies have massive amounts of
content, and they don't have the technology or budget capacity to meet the demands of the
requests and the redaction costs. Using body worn cameras is just not an option for small
agencies. The current PRA framework is not workable in the body camera setting. We
should explore ways to resolve disclosure disputes through alternative dispute resolution
rather than resorting to court.

Body worn camera companies have worked hard to bring best technology possible to the
officers using them. Great strides have been made in developing retention and redaction
technology to ease the burden on officers and agencies, but there is still a long way to go.
These videos are going to come out so it is far better that they come out within a
framework. It is not appropriate to try to change the privacy standard any more than what is
currently in the bill. The bill should make clear that any exculpatory evidence has to be
turned over to the defense as required under Brady v. Maryland.

The bill requires agencies to develop body worn camera policies addressing certain issues,
while leaving the details to be determined at the local level. There are diverse opinions
around the state and the bill respects that diversity by letting each community make its own
policies. The bill just provides a framework that applies if a community decides to use body
worn cameras. Local agencies should not have the discretion on when the cameras are
recording; they should stay on the entire time. The bill should include state oversight to hold
locals accountable.

The task force includes a wide variety of stakeholders which will provide a forum for
evaluating what is happening on the ground in jurisdictions that use the cameras. The
question that needs to be asked is whether body worn cameras will improve public safety for
officers and citizens. We are concerned about the anti-law enforcement tenor reflected in the
discussions around the bill.

(Opposed) We need a strong framework for accountability around body worn cameras and
this bill does not do that. It does not solve the privacy issue or really reduce costs to local
jurisdictions. The way to protect privacy is to delete the footage that does not have
accountability value. There should be minimum floors around specific policies, and the bill
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needs to address the issue of incidental footage being used in prosecutions. The bill should
be revised so that we just go forward with the task force.

Not all communities of color are in support of this approach. The absolute discretionary
power that this bill gives to law enforcement is not appropriate. What we need is police
reform and restorative change in police departments. The focus should be on internal reform
of law enforcement agencies, otherwise you are just throwing money away.

It is inappropriate to use the privacy issue to undermine the PRA. The PRA does not need to
be fixed. Unreasonable requestors will not be entitled to penalties. This bill ushers in an era
of government surveillance, and if government is watching people we need to be able to
monitor that and hold government accountable.

(Other) This bill is a good tool in the search for the truth, but there are concerns over the
inadequate privacy protections. The privacy provisions need to be as strong as possible so
persons with disabilities or mental illness, or domestic violence victims, do not have their
videos disclosed. There should be more explicit exemptions for footage at crime scenes
relating to domestic violence. The bill needs to include presumptions around what is not a
legitimate public interest in order to effectively deal with the privacy issues.

Prosecutors have been back and forth on this complicated issue that has implications for
victim privacy, accountability, and costs. They will increase accountability and public safety,
and will also be beneficial beyond the courthouse. We need to move forward even though we
do not know where it will take us.

The issue is complicated and needs diverse involvement, including representatives of
immigrant and refugee communities. Many issues relating to law enforcement and the
community come from the way we talk to each other. Body cameras capture what happens,
and they should not be used if part of the footage is deleted. If body cameras are used, they
should be available as evidence in criminal proceedings for both the prosecution and the
defense. The legislation should, at a minimum, provide a state standard on when cameras
should be turned on or off. Although body worn cameras can be an effective tool for police
accountability, on balance they contribute to disproportionate surveillance of communities.
These recordings should not be disclosed for national security purposes.

Persons Testifying: (In support) Representative Hansen, prime sponsor; Rebecca Johnson
and Mary Perry, City of Seattle, City Attorney's Office; Annaliese Harksen, City of Olympia;
James Erb, City of Bellingham; Candice Bock, Association of Washington Cities; Bob
Cooper, Washington Association of Criminal Defense Lawyers and Washington Defender
Association; Sayce Falk, Taser/Axon; Derek Young, Piece County Council; Jennifer Ziegler,
Washington State Association of Counties; Joyce Ostling; William Ostling; Jim Henry,
Poulsbo City Council; Kelly Busey, Gig Harbor Police Department; James McMahan,
Washington Association of Sheriffs and Police Chiefs; Chris Tracy, Washington Council of
Police and Sheriffs; Richmond Johnson, Mount Zion Missionary Baptist Church; Nathaniel
Jones, Olympia City Council; Rowland Thompson, Allied Daily Newspapers of Washington;
Durell Green, Tazsjah Green, Diane West, and Asia Renee, Partnering for Youth
Achievement; and Jamiriquan Graham-Harvey, Program of Assertive Community Treatment.
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(Opposed) Shankar Narayan, American Civil Liberties Union of Washington; Michael
Moynihan and Afam Ayika, Blackout Washington; and Arthur West.

(Other) Seth Dawson, National Alliance on Mental Illness; Anita Khandelwal, Public
Defender Association; Ilene Stohl, Washington State Coalition Against Domestic Violence;
Fe Lopez, Seattle Community Police Commission; Reverend Harriet Walden, Mothers for
Police Accountability; Tom McBride, Washington Association of Prosecuting Attorneys;
Henry Shepherd, Emmanuel Apostolic Church; and Lisa Daugaard, Public Defenders
Association.

Persons Signed In To Testify But Not Testifying: None.
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